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TS SO ORDERED: oecember lT  ,  L99 i

Chief Counsel-
Department of Personnel
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BEFORE THE DEPARI},IENT OF
OF THE STATE

PERSONNEL ADMINTSTRATION
OF CA],TFORNIÀ

fn  the Mat ter  o f  the Appeal  by

C a s e  N o .  9 7 - 3 2 7 4

For re instatement  af ter  automat ic
res j -gnat ion f rom the posi t ion of
Sa te l l i t e  Wager ing  Fac i l i t y  Jan i to r
(Permanent  fn termi t tent )  a t  the
22"o Díst r ic t  Agr icu l tura l  Associat j -on
at  Del  Mar

PROPOSED DECISTON

Th is  ma t te r  came on  regu la r l y  f o r  hea r ing  be fo re

Me lv in  R .  Sega l ,  Admin i s t ra t i ve  Law Judge ,  S ta te  Pe rsonneL

B o a r d ,  o n  O c t o b e r  2 9 ,  L 9 9 7 ,  â t  S a n  D i e g o ,  C a l i f o r n i a .

A p p e l l a n " , - Ã ,

Responden t  was  rep resen ted  by

S ta f f  Counse I ,  Depar tmen t  o f  Food

Evidence havinq been received

Adnin is t ra t ive Law Judqe makes the

and  Proposed  Dec is ion :

r c n r e s c n f  e d  h  i m s e l - f  .

Laura D.  Freedman,

^ * J  ì  ^ - ;  ^ , . ' l  { - . , .ano  Agr rcu r tu re .

= ¡ Ä  â r r  I  r ¡  ^ ^ ñ  <  i  r l o r o r l  l -  h aA I I U  \ ¡ ' L I I Y  \ - \ J I I V

fo l lowing f ind ings of  fact

The above Anr ;eãl  for  re instatement  af ter  automat ic

r e s i g n a t i o n  e f f e c t i v e  J u n e ' 7 t  1 - 9 9 ' 7 ,  a n d  a p p e l l a n t ' s  a p p e a l

theref rom, comply wi th  the procedura l  requi rements of  Government

C o d e  s e c t i o n  1 9 9 9 6 . 2 .
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I T

Respondent  separated appel lant  pursuant  to  T i t le  2 l

Ca l i f o rn ia  Code  o f  Regu la t i ons ,  sec t i on  599 .828 ,  wh ich  p rov ides

t h a t :

" In  addi t ion to  the prov is ions of  Government  Code

Sect ion 19996.2,  an in termi t tent  employee who waives three

requests by the employ ing depar tment  to  repor t  for  work may be

automat ica l ly  separated f rom the in termi t tent  appointment ,

prov ided that  no waiver  shal l  be counted i f  the employee was

unable to  come to work due to  i l l -ness or  o ther  good reason

( i . e . ,  a  r e a s o n  t h a t  i s  a c c e p t a b l e  t o  t h e  a p p o i n t i n g  p o w e r ) . "

I I I

Responden t  based  i t s  no t Í ce  o f  sepa ra t i on  on  appe l l an t ' s

unau tho r i zed  abËences  on  May  3 ,  4 ,  7 t ,  18 ,  and  June  B  and

v  I  g q  ¡
J '

IV

Appe l l an t  t es t i f i ed  tha t  on  May  3 ,  I gg7 ,  he  tw is ted  h i s

ank le  a t  h i s  o the r  emp loymen t  (w i th  the  C l t y  o f  San  D iego )  as  he

was  l eav ing  work .  He  tes t i f i ed  tha t  he  ca l l ed  and  was  to ld  to

come in  i f  he could,  but  that  he was unable to  do so.

A p p e l l a n t  t e s t i f i e d  t h a t  o n  M a y  4 ,  L 9 9 7 ,  h i s  a n k l e  s t i l l

d isabled h im f rom work.  He test i f ied that  he ca l - Ied and

repor ted  tha t  t o  h i s  supe rv i so r .



r
Appe l l an t  t es t i f i ed  thac  on

because  he  was  no t  f ee l i nq  we l1 .

to  whom he spoke.

May 1L,  199-1,  he ca l_Ied in  s ick

He could not  recal l  the person

Appe1 lan t  t es t i f i ed  tha t  on  May  lB ,  L99 i ,  h i s  ca r  b roke

down,  and he ca l led to  repor t  that  to  h is  superv isor .

Appel lant  test i f ied that  on June I  he had a fami ly  probrem

and cal led to  expla l -n  that  he wourd be absent  on ,June g and

June 9.  He test i f ied that  on June t  he was to ld .  not  to  reoorE

fo r  work  because  he  had  been  te rm ina ted .

V

Ass is tan t  Fa i r  Manag 'e r ,  t es t i f i ed  tha t  she

was  d i s tu rbed  by  appe l l an t ' s  pa t te rn  o f  absences .  (A l1  the  days

d iscussed  he re in  were  Sundays ,  excep t  May  3 ,  wh ich  was  a

Saturday,  and Júne 9,  which was a Monday.  )  May 3 was Kentucky

Derby  Day ,  wh ich  i s  t he  Fa i r , s  bus ies t  day  o f  t he  yea r .

V leekends  a re  a l so  espec iaJ - I y  busy  days .

S  
ag reed  tha t  i nd i v idua l  l v  each  o f  appe l l an t ' s  excuses

cou ld  p rov ide  a  bas i s  f o r  an  excused  absence .

VÏ

' t  I  ^ - e t  -  . - - ro'ù o.yyçr-J-cr1r.L s Supervisor at the t i -mes 1n

guest ion .



, I I)  u\Jrr L J-r luEL,r.,

-  t es t i f i ed  tha t  on  May  3 ,  he  rece i ved  a  ca l l  f r om

a p p e 1 I a n t . A p p e 1 1 a n t t o 1 d ' - t h a t h e w a s s t i 1 1 a t w o r k

(at  the c i ty)  and that  h is  sh i f t  would run over  to  h is  sh i f t  a t

t he  Fa i r .  Appe l l an t  d id  no t  men t ion  any  i n ju ry .

f t e s t i f i e d  t h a t  a t  4 : 0 6  p . m .  o n  M a y  4 ,  a p p e l l a n t

l -e f t  a  message on h is  vo ice mai l  repor t ing that  he twis ted h is

ankle at  the Ci ty  and appel lant  would not  be in  for  h is

4  :  3 0  p . m .  s h i f  t .

f  t es t i f i ed  tha t  on  May  18 ,  appe l l an t  ca l red  and

repor ted that  h is  car  broke down.  Appel lant  d id  not  repor t  for

w o r k .

-  t es t i f l ed  tha t  appe l ran t  ca l l ed  on  June  g ,  and .  sa id

he had a fami lv  problem. Appel - lant  sa id that  he would not  be in

on June B and wõutd probably  not  be in  on June 9.

Dur ing  a  conve rsa t i on  re la t i ng  to  one  o f  appe l l an t ' s

a b s e n c e s , a p p e J - 1 a n t t o r a f t h a t h e d i d n ' t k n o w i f h e c o u 1 d .

a lways  make  i t  t o  work  because  h i s  o the r  j ob  pa id  more .

V I Ï

Appe l l an t ' s  excuses  fo r  May  3  and  4  a re  no t  accep ted .

- t e s t i m o n y t h a t a p p e 1 1 a n t c a I 1 e d ' o n M a y 3 a n d s a i d t h a t

h i s  C i t y  sh i f t  r an  i n to  h i s  sh i f t  a t  t he  Fa i r  i s  be l i eved .

Appel lant  d id  not  present  any medica l  ev idence that  he in jured

his  ank le on May 3 or  May 4,  and i t  is  not  be l ieved that  any

in jury  prevented h im f rom work ing at  the Fai r  on those days.
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r t  i s  no t  be l i eved  tha t  appe l l an t  ca r l ed  on  May  11 ,  no r  i - s

i t  be l i eved  tha t  he  was  too  i l l  t o  work

Appe l l an t ' s  excuse  fo r  May  18  ( ca r  b roke  down)  was  no t

accepted by respondent .  r t  was under  no obl igat ion to  accepE,

tha t  excuse .

L i kew ise ,  appe l l an t ' s  excuse  fo r  June  I  ( f am i l y  p rob lem)

was not  accepted by respondent .  Again,  i t  was not  ob l igrated to

- ^ ^ ^ h . t -  f L - |accepr  rnaE,  excuse.

when apper l -ant  repor ted on June B that  he would not  be in

on June 9,  respondent  was wi th in  i ts  r ights  to  accept  that  as an

absence  fo r  June  9 .  (Even  i f  i t  we re  no t ,  appe l l an t  s t i l l  has

f i ve  unexcused  absences .  )

* * * * *

PURSUANT TO THT FOREGOING FINDINGS OF FACT, THE

ADMINISTRATIVE LAW ,TUDGE MAKES THE FOLLOWING DETERMINATTON OF

I S S U E S :

Respondent  acted in  accordance wi th  the requi rements of

T l t l e  2 ,  C a l i f o r n i a  C o d e  o f  R e g u l a t i o n s ,  s e c t i o n  5 9 9  . 8 2 8 .

Äppel lant  fa i led to  show that  h is  absences \^ iere due to  i l lness

or  other  good reason.  "Employers have the r ight  to  expect  the i r

employees to  repor t  for  work on the day and at  the t ime agreed

.  "  F rances  P .  GonzaJ -es  (1993)  SPB Dec .  No .  93 -L3 ,  4 ;

L e s b h i a  F .  M o r o n e s  ( 1 9 9 3 )  S P B  D e c .  N o .  9 3 - 2 3 ,  6 .



r
rn  that  appel lant  waived " three requests by the employ ing

depar tment  to  repor t  for  work"  he was appropr ia tery  separated.

* * * * *

WHEREFORE IT IS DETERMINED that the request of

-  
f o t  re ins ta temen t  a f te r  au tomat i c  res igna t i on

e f fec t i ve  June  7  ,  L99 '7 ,  i s  den led .

* * * * *

I  hereby cer t j - fy  that  the foregoing const i tu tes my Proposed

Decis ion in  the above-ent i t red mat ter  and r  recommend.  i ts

adopt ion by the Depar tment  of  Personnel  Admln is t rat j -on as i ts

d e c i s í o n  i n  t h e  c a s e .

DATED : November 10, 1,991

ûytl,,m R -s/:â*¿

Melv in  R .  Sega l
Adminis t rat ive Law Judge
Sta te  Pe rsonne l  Board


